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SEARS, ROEBUCK & CO!,IPN|Y 3 L'' .1

v.  :  Docket  No.  2453 . '

Tbls nattor conoa before tho Court on Pstitionorr3 raotLon

for eum6ry JucigA:nt, tho oppoeition of the reoponrlont ancl the

reply of tho trrctttj.ohor. Potltloner contende tbat thoro aro

no geaulne Lgsuos o! Eitrtorlal fqct and ttrat lt Ls entJ.tled to

Judgnent aa a mattoa og'Iaw.

The caeo at bar wa8 trLed !.tay 2{, 25 and 26' 1978 boforo.

aDothor iludgo of thlo Cou*, t;ho rilO not, rendcr cil o?furloo Prlor

to hLs botng olovotcii to Obc troltod Stotoo Dlstrlet Court. trqr

61rer1 tbe Prlor .Tudgo ln a )-otter'to aorursol dateO iiay 11r 1979

atatcdr

rrlacro i's rca3.l':r no GioSsto ns 3'r t*\:
f,aaila . '1 /. ' .1 1-r-!-,-r --?a-1 t l.ffUC'. {-h r lcr'-- '*

& L . v b v  o {  ' *  '  * ; t " . 1 "  j  ( " i - i  * ' ' d "  ! J  B '  '  b  
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e.nalr  1-^-p.r- .+a. '  { -  a."4-  - raa^- ' ' .  I  
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-  f l : \8te q r v r f  - . . a - ,  4 t  6 $ r  . - v .  r s

tire flari:;-^r 62 f;:e': cfi: !.f;,il ir;' cl^-^;.:ri
nAF ''bA ^-{"i /''",o[cl ln tgg briof l: cesu;ct'o
-Vr .L  d t  ,  . ,  bo  b . .

bnsci ufl:l r;,rnt, haE bqn gubarlttod and hoaldl
bry gho Corrrt. I

1611o tbis Cous{, tlld not beor €iro tostlr-giy osd ovldeacc

tlrat ra^8 adclue@d, 1€ hae rood tho ccq@lete roeorci I'n thla sssc

and tbo rocord (fr. ot, 251) conflrns tho absonco of Eny dlBPuta

ar to the natsrlal fEctE of €ho caoo rrltb tho iolloul'ng colloguy

bctrcon tho @rrrt and coungoL for tbo roopondoil€'

DISTRICT OF COLOUBI.A 3

cPri-Toi:

: :  CO3msororro * lere le  reEL:" : . 'no
fastual Cji.;?uto, beenuco gho fs17c:naaDt-

'lracnr€' off,o:lccl anyg,llnE to coa€rovort ttroco
facte, so tbo lactg aao Erotty trell oot, a^rto
tlrey not.

l1!. Arceeo (for rerpondsnt) r Yog, Iour FoDgr,
thcy aro.
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' The Court SlncXo tbt' urdisputed factg to bo as f,o--owsr

Petitioner, a. natlonal retailing outlotr contrsctod wltlr certal,n

netrspapere to perlodicaliy place advertlgements Ln thelr dally

editions. The advertlsements at issue lrere supplemonts printed

in Connecticut by an lndependeni printer, shipped via conrnon

carrier F.O.B. to newspaper loadlng docks in the District of

Colunbiar or wore advertJ.sing supplements prlnted ln the Distrlct

of Colurnbia by the ltashJ.ngton Star and delivered to the Washlngton

Post and Dal.ly Ncrta. They wer@ then inserted Lnto the varl.oug

newspaperg whLch rtclre delLvered to the general publLc ag a

eLngle urlit.

On the baele of the abqve undLogruted facts, two questiona

of law are pr€sentedr (1) I8rether the above nentioned adver-

tlgLnq supple:..ntn grlneed out of gtEte are subJoct, to tlr€

Dl.etrlct of Colunb.f.a Corpcnoatlng Uso ?ax, D.C. Codo 1973 Su5lp.

Sd7-2701 of oog.cnd (2) lf,rotiror r,rlr^:t,i.r:1.nir lul?i.---:r':': Erbtod

tn ttrs Dlotrlat of Co1unblo by tlro liochJ.ngt,on Stor onci dol,lvorod

to ttrc l0aoblngtoa Poot and Da!.ly lgcrdts for laolssLoa la tlro

rogular odj.tloar of tholr papors aro aubJoct to tbo sc.trc uso

tar.

(1 )

Advert lnl'r^ {: :'r:-'-^:.tn pt,ittt^ i C'..,t-,".',

f.:r D:"::*::i"ct, ef, Collr";rJ.n

Potltloner ehallengea $1o ta:( Lr:posod durLng' tlc porlod

Aprl,l I, L97L to March 31, L974, Etatlng thero was not o taxabLe

uae by Searsr that If there lreae any use by Sears, tho uso would

be exeoptrthat tbe trrx was ll.LoEally aEsogEed and thet tlro ta:c

la uncoastj.tutlonal on Plrst Asrenclmentr due procoss and tntor-

ttatc cosqrGorcc Aroundo.

?Ihc relovant provlslons of tlra conponoat,lng-uoo ta:c sta€utc

rrad ar folloug:

'EogJ.rurlng o;r and efi:or August lr 19{9, thrro
i.o !rcrcb;; fu:pcic$ c:r* 'ile;c cl:eil, bc p:dd b;r
€v€r? vendor engaglng ln buslnecg in ehe DlseaLet

I

I

I
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and by every purchospr a tax on thc ucc,
storage, or conauinptrlon of any tangibio ,!er-
sonol property and e'crvlcos coLd or purchased
a t  re ta i l  sa le .n  D .C .  Code  (1973)  547 -2702 .

For purpoaes of the compensating-use tax, uee is deflned
as

nthe cxercise by any person within the District
of any rlght or poi.rer over tangible personal
property and services sold at retail, v;hetirer
purchasad wLthln or without the Distrlct of
Colurnbla by a purchasor frorn a vendor. i
D .C .  Code  (1973 )  S4Z -2201 (6 ) .

seare ln effect contends there has been no use, storage or

conauroption of the advertJ,sing supplecnents wlthin the DLstrlct

of colunbLa, which would give rlge to the irnposltlon of a tar(

nnder 547-2702 of ttro D.C. Cods.

PLrstly' petltionor stateE that the advertioiag supplenente

were conalgmod and dellvorod by cor&oon carrler to the norspapGr3

under aD F:O.B. bj,lI 0f locl,J.nE, and tlrqt un<10r tho tenr.e of

dellvery, tltlo ond ri.oli of losg paooocl to tho newspcpora at

tbe polnt of dollvorir ln tho Dj.strict of Colunbj.a. potj,tlonor

arguos that tbls trenelor of tltlo rioos not conctj.tuto o uE€1

aad tbat oDco thls trensfsr waa effected seare hs<l no pousr

over the aupplcnontE.

Secondly, petltlon@r contoade tbat lts rJ.ghg to recall

doeg not constl.tute a use.

Flnally, pctitlonor coateadg that noroly couoLng ttro

aupplenenta to be dellvereci lnto the DlEtrlct does not conati-

tute a use and that thore muat be aD actual excrclso of porer

sver tbe property before there can be 'use' wlthtn the neanlng

of the atatuto.

Potlti,onor eltos troff;1-4-i",ilpehr, Xnc. v. Fortn:lfiald ?ax

Cedaolonrr ,  160 Ohl ,o  Bt .2d 150,  243 l { .9 .  2d Z2 ( lg6g} .  In

that casc petltloner, rsFoeLE EhermEceuticar Lsboratorloe, pao-

motod lta productl by nalrLng aamples and other roaterlalo f,ron

outrlde ohlo to various doctore eu<l hoep{tole insi.do ohl,o.
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The Court conslderod whether appellee's cholce to effectuate

delivery by rnail rather than by common carl.er precluded

appellee from diveetLng itself of posseslon and control where

federal postal regulatlons provided the right to recall the

nail anytlme before delJ.very.

The Court held that the right of recall as provlded for in

the postal regulatlons, would not operate to impose a tax. The

Court noted that dellvery of a gift J.s cornpleted at the tlne of

depoel.t in the mall for delivery and further that in that

lnatance, recall would be inconvenlent and expengive. The

Court algo noted that no evldence waa introduced to ehow that

there had boen or that appelloo had attenpted a recail

Pctltloner aleo cltos lL{Llcr Drcr.;incr Co.. v. Cc.'.r:rr;ldrr,

2 ohto Stato Ta:c Roportor (ccE) c{60-170.0.1 (1959). thLg waa a

casc Ln uhlch ltlllor purchasod proootlonal rnatorlalo outoldo

Ohlo and dollvored tlreo to ccm;aon carrl.ors outsl.de OlrLo for

conslgmnant to varlouE tndogrodont dtatrlbutors of i.llllorrr

products La Ohlo. rdlleir paopsid ths fret ght charEoo anA

exerclsed no control over tlre ugs of tbs matorLols oDco tboy

caDs lato Ohlo. llho Court, held thst on out of stato ooppllor of

advertl.glng naterialg rblch pr@oe@s the sale of ltg producta

eannot be eubJcct to a uoe tax shore lt rellnqul.EhoE ownerehlp,

;rceacaalon aad control of tho naterlale outsldo Ohio.

Reapondont rnal.ntalns thet potLtloner dld exerclse a rlght

or pover over the adver-tlel,ng oupplemonta relying on @E, v.

&ry!g!, 219 !f.8. 2A 494, 35 r11.. 2d 86 (1966) and Slrat

potltloncr ahould not be able to lranrurieo ttoolf.f,roa toxatlon

by crnploylng othorr to do thot which would bo t.rxsblo j.8 done

by pctltlonor ltrolf cltlng E^.}:^ nnd Cc:!,:rnv v. }!ft[!g,r {9 fll.

App.  2d 164,  36{  N.E.  26 LL7 (L977r .

In Sornlr,rk, Fllllor Brow!,ng Co. 1 a gflsconsln corporatlotr,

pronotod Lta proriuets by provi6lng for tho nanufacture o!

cortaln polnt-of-lalG advcrtl.elng ltoma, euch as Doon elgma,



-5-

clocks and othor dovlcoe. ThE manufacturere retalned the lterns

untll Mlller requcetod thst th?y be shlpped to rlllnols whole-

salers, whereupon the manufact,it"." would dellver the lterne

to independent carrlere, shlpplng charges prepald and charge-

able to ![11err for dellv€ry to wholesalers Ln l1l inole.

M:lller dld not inventory the items nor place them on ltg booke

of account. l{hlle the flllnoLs court found the advertislng

ltems to be oubJect to the tax, thls case ie of no herp to the

respondent because lt waa declded on the gueatlon of who oryned

the advertletng ltenrsr the court notlng thrt Mlller dld not

contend that 1t eltlrer sold or rnade a glft of ttre l.teme to the

wholesalera Ln I[lnoLe, whereupon the court concluded that thc

ownerehlp of the Ltens must have reraalned in l{iller. slnce

Ellar onned the algrna and ueecl the aigns by causing then to bc

put tn placar where pooplo lookod at them, thl.s bostotred a bene-

llt on lll,ller. 'The power to allotr prop.tty ono ouna to bs uacd

for onefa beneflt ln thls r.lnner ls an rexorciser of fan Lncl-

dent of onnerahlp.r '  id. at 498.

Llkerlae, @ v. ll$lg, glipg, i.E of, no

support to reepondentro pooltl.on. In that caoo, plointlff

(nanufacturer) pu:chaserl fron a con@rclal prLntor ln llltnots

broelruree whlch Lt ordsrod dollvorod to Lto agone tn flllnole

rhere they r€rc placod ln onvolopoo, ad<lroooodl sortod and rnallcd

to custon€rs both withln ano wlurout I111no1!. ?ho appollate

court.reJected plaintlf;frs clolra thot Lt wag not oubJect to the

use taxr holdtng that Lt o::orctoed ownorohlp ovar tho brochures

ln llllnol,e and thcroforo thc brochuroo rrere gubjcct to the uee

tax. It alao hold thog F^rn sxorclsod a power Lncldental to

ltg orncirohlp tlrrough lto agont rhen lt direetcd the sgent to

addrcag, collata and nall tho advertlolng natsrial. Furthsr lt

statcd tbat urtll tlro barochuros were prepared for nolll.ngr thc

dertlnatlon of oach brochure had not been detorn!.nod and any

one could have been destlnod for an flllnolg rcciplont, Thc

court atated that thc agent functloned aa r procosaor not r

\(



connon carrl.er and th,r the printed nutter dld not l 'o&"r part

of interatatq, co!filerce until they were dellvered to the PoBt

Office. Agal,np the Allphin case turned on the questlon of,

ownerehip, the court having found that the plalntiff was the

or{ner of the brochures Ln the tixing state of Illinoie. Also

the questlon of whether there wae 'use" turned on the acte of

the taxpayer h'lthln the orlglnatlng state rather than the state

of destl,natLon as ls the instant caee. If, aa respondent

would urge, the logic of thie case were to be applied to the

caae at bar, thc taxlng authorLty would lIe In the Juriedl.c-

tl.on where the preparatlon for nuilLng occurred, Corurectj.cutr

and would teralnate at the poJ.nt of entqy Lnto tho Etreara of

Lntergtate corunercc and no baslg for lrrposltlon of the Dletrict

of Colunbla conpeneatl.ng-use tax would attaeh uader thls prlnci-

ple.

ThuE lt appoars that no conf,lj.ct oxlote In tlzo approschso

adopted by Ohlo and lllLnol.e. Both Btates aocln to bc ln agroe-

rrcnt that lt Ls a quoetion of f,act as to whethcr a conplalning

ttqrayer hae retaLnod o'wnershlp or hae reu.nqulehed onnorehl.p

over lnreonal property wlthtn the taxLng atate.

The courte l,n Schncl_dr:_r and lloffean-i"aRoc!:r acknoreledged

that glnce tltle, ownershlp and control were rolJ.nqulahod out-

eide of ttre JurlsdltctLon there could be no uEe lncldentrl to

ornerghlp because thore ras no osnerghtp wlthin the etate and

gimllarlyr the eourto ln ito:;hak and }llglgg forud that there

had bcen ratontl.on of ownerahip and control wlthln the ta:clng

Jurlgdictton thur trlggorlng Lmposltlon of tho uoe tax. In

the lnstant cai. pctltlon€r €x€rcised no rlght br powor over

thc rupplcmntr oncr thoy arrlved Ln the Dletrlct of Colusnbla.

Evcn tf lt could bo ahown that petltlonor retar.nod tho rlght to

rccall any or all of thc oupplerosnts prlor to thc pnbllcatlon ol
L/

thc nrwrpapcreT that would be lnsufflcl.ent barlr on whlch to

rcad auch a rlght but nevcr cxerclaed it. Psti-
Eloncrfr  br le!  at  45,  

-
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lnpoee ths usc tax. See Dlstrlct of Coltmbla v. i3:_gjllg

Cornoanv,  Inc. ' ,  {20 A2d 1208(DccA,  dec ided september 22r  1980t .

The petJ.tioner havlng exerclsed no ownership or control over

the Bupplements ln the Dietrlct of Columbla, then of courge

theae eupplenrents aro not subJect to the use tax.

Based on the craes cl.ted abova, thLs Court concludes aB a

natter of law, that the Dlstrlct of Columbl.a could not fuupoee

a use tax on the prlntS,ng of the advertl.glng aupplemente in

Connect!.cut and Lt certalnly could not impoae a uae tax on

tbeae qupplenents rrhlIe they were ln tranglt to the Dletrlct

of ColumbLa (lnterstate.corurprc€) . 
'Slnce 

tltle vas traneferrod

to the n€wspalr€rs upon dellvo:ry to their loading docksl no uao

ttr can be l-npoaed by the Diatrict of Coluobla on tho potLtioner.

Theee advertl.ning supple;-:ntg are not subJect to the

Dtrtrlot of Colunbla ColryonEatLng Uso Tax for anothor reogon.

rtrcy rrc oxgrq)t fron ttro use tar urder ss47-2?06 (b) oncl 2605 (gl .

llhcro rcotlons road ao followzr

Sl7-2706 r Exor?tiong.

(b) 'Salog c:rcr4rt, froa the ta::ac iapoeed
uncler Chapter 26 of the title".

917-2605r E:rsrptl.ong.

(g)  tSa1eo of  newoperpsrg a: rd. . . . r

Slnce aales of newopap@re are speclflcally exonptod froa

thc Conlnnaattng Uge Tax undor 947-2706(bl and 547-2505(g), lt

le clear tbat upon tho arrLval of the supploncnts ln the

Dletrlct of Colurobla at the loadlng docke of, the newspaporsr

they becama rpart of tbe nelange of newg accounts, edltorl,al

oplnlonr. apoats atorioe, advlce and goeoLp colugltrer odvortlc-

lng, conlcer ctc. r cG@only undoretood !n nodorn tlnsr by tbo

gencrlc tera tndgprp€rt." lra:re RogPtrel: ancl Cc-*',nv v. $[g!g

fax Corn ignlonr  3d5 N.E.  2d 893,  895 (1976) .  Seo a lgo i : r lnd-- -

n.$nto il::prean, Inc., v. l!{rro: Trannport, e4':p.ny, 7l P. gupp.

991  ( f9 {7 )  t  a fC t i l t  169  F .2d  50 {  (3 rd  C i r ,  19 {8 r .

((
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rherefore the court concludee that the a.clvc=glclng gupple:

rnents prJ.nted outslde the Dlsttlct of coh:rnbla are not subJect)
to the cornpcniatlng-use Tax statute and that the advcrtloj.nq

supplements arc aleo exernpt under D.c. codess4T-2?06(b, and

2605  (g )  .

Advortlsirq suppl.m"rtu p"ht"d in tho Dlntrlct

of CoJwnbla bv the Waghinqton Star

The next questlon to be decided by thls court is whether

ajlvertl.einq aupplen:ntc prlnted 1n the District of colrrabla by

the washlngton star and.derlvered to the washington poet and

Dally Newa for lncluslon tn the regiular editions of thelr

papcr! are aubJ€ct to tho gams compeneatlng ueo Tax, or EtatGd

another w!y, vhother the prtntlng of the advcri,isLncr cupplc-

ments ln tlto Dl.atrlct of Colunbla rould eubJect them to the tax

ncnttoned ebovo.

Ithe court concluclea aa a nattor'of law thot, ovsn thougb

advertl.aing eupplenents er@ro prlntod in the D{.sgri.ct of,

colunbla, it vould not change tbelr status ao aE to subjoct

the potltlonor to pay a use tsx.

?fhtle thls conclugi.on nlght aeon to b@ a contrld,Lctlon to

the holdlng ln Drr::r rL Cr*::nv v. &}$Ellgl BUp!87

the lngtant caso 1c di.fferont for tso ressonss

(1, advortls!,ng auppleraonts have beon helri to be a part of

a netttltAPof (ftrLod1-:r.ntn l:-r^rr, ine., v.,lj lffer Brnnrp. CO.,

rnc,, oupral and (Zt norapaporo onJoy on cxoirE tl,on undor

StaT-2706 (b) end 2605 (g) r  D.C. Codo (19?3)

Thc g:g casG lnvolved advortiel.nE borchurse whtch

plalntltf cauood to b@ prlnted, doll,vored to on ogont rhonc

they werc prepared for naLllng both wttlrLn snd wlthout tho

6grt€ of rlllnole. trhe court held that glnco tho plalntiff

cxcrcleed o.rnrcrshlp over the brochures ln llltnolar thcy ycrc

(2 '

i :- 
"'l : l

|  : : .  :  i : .
t . . . .

l . .:.::. ....::._.
I  . . .  . . . . . .

t .
l ' : : : '  . : : : : ' :
Ii::::i:r::::::,:
1 , . . , .  ' . - .  r ': : : : :  : : : : : : : : ; .
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thus eubJect to tht .se tax. The dlfference bet' n thls

casa and the lnstant case ig tAat the advortlning brochureg
' t  -

ln Dcere could not by any stretch of the imaglnatlon bo con-

aidered a part of a n€wspaperr whLle ln the inetant caso the

advertielng supplenents rretre deflnLtely a part of the newe-

paperB in queetion, and thus are entltled to an €xemptlon

under our statute.

fn an ldentl.cal case involving the sane petltloner,

9earsr Rocbuclr and coiapnnv v. state Tax cormj.r:elon (19?6),

3{5 N.E. 2d 893, the supreme court of, lrlrssachugetts held

that advertlelng eupploncntg wblch bore tbe nslrspaper logor

Lneerted lnto deelgurated edltLons of a n€rrEprper and d.tgtri-

buted rith the newspapsra, conetLtuted parts of a nesslraper

and thus wer6 not aubject to the ealea or use tax. |fhe court

uent on to furthor eay at page g95r

t.....1 clld t:o thjseii tho f;oct thnt, tho e6vort!,rlng
ougrylar:ntr ncro not, prlnted by the newapapsr. doia
not chango tbo tr6sult.'

llho rcaroalng ln tlrs sbovrg caag. soeloa oorurdl loglcal and

Poaluaal.v1e and thlr Court bercbl' adopte thlg <lscLsloa tc bolng

coDtaolllDg,

It ls tborofore tho oplnion of thlg Court ehat t5s edrnr-

tLq.lnq ouu..cle:rnt:r, rhother prl.nted vithln or vlthout tho

DLatrj.ct of, Colurc.bla, coro6 wlthj.n tho dofl.nltlon of, tho toro

nsrspap€r and thuo ara sxompt from tho Comtrmnaotl,ng Uro Tax,

5{7-2706(b}  and 2605(g} r  D.C.  Code (1973) .

Since ths Court hag arrivod at the abovo declgl.onr l,t

scos no roaaoD to decide the eonetltutlonal and other queelione

ralrad by thc partl.os.

Counrol for tho potlti.onor sLIl subnl.t full flndlngo of

faetr and conclualons of larr ancl an order l._n accordanoe wlth

thlr oplnlon.

/ '
/ t , l ^

frarch 26, .L98L



coPlee tilalled. to:

vt i l lLan Patten, Esquire
1666  K  S t ree t l  N .W.
Sui te  600
Washingtonr  D.C.  20006

Richard G. Anator Esquire
Assistant CorPoratLon Counaert
Tax Dl,vlgion
Dlstrlct Building
washl.ngton, D.C. 20004

ChrlstoPher M- Lletlor EEqul're
vice Pricldont and Coungel
The Washl'ngrton, Post
1150 15t'h st:octr ii'll ' -
iashlngtoDr D.C. 20071

Arthur B. Eansonr Dcquj'ro -
;d;;,-orBrlcnr B!'lneY t Butrsr
888 l?th Streetr N:91: -  ̂
iightngtottl D.C. 20006

lls. Corolya Slth
Flnrnco Offlccr, D. C. ,waia'' ,f,
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SEARS, ROEBUCK AND CO.,

Pctitioner,

v .

DISTRIqI OF COLUI{BIA,

Reepondent.

21,!p3 4;;:; l:; .?[3jr:Docket lrlo.

\ulo'
{l '

'
I

I,
I

:

-

ll

ORDER
tr!LED

Thie matter waE t-ried bef,ore anottrer Judge of ttris Court

on May 24, 25 and 26, f978. Tbat Judge was thereafter eLcvated

.to the United Statcs District Court. Counsel for parties havc

orally etipulated, agreed and reguested ttrat tJre Court render a

trial decision based on the trial record, the briefe filed by

t-be partiea, the ardcus briefs filed by the Anerican Nenepaper

Rrbllsberg AccociEtion and tbe lfacbiagtos PoEt, and tbe oral

orgruncat b? councel for tbe reopec8ivo portloo. ID accordsacc

witb S.ection &7-2&03, D.C. Codo (1973 Ed. ) ond l{ule 52 of tbc

Ctvil Rules of thc Superior Court, ti:e Court bas eatsred

Flndings of Foct oad ConcluElons of Law ond tble Order.

E'urtbonrore, tlds nEttcr oleo coiica boforo tic Court for

dccieion on Fetitiolorf e ilotion for su;aarlrr Jud$nent' pureuaat

to Rulo 56 of ti:e Civj.l Rulee of tbe superior Court, and uPon

coasicleration of PetitioDerrE liotiou for Sun:aa4t JudEasnt, tbc

Menoranduo of Fointo and Autlroritiee filed by t'be Reepoudent in

oppooltlon to saici llotlon ond the Pefitionerts Reply theroto,

tbo orb1b18 attacbod to oold notl.oa, anri aftor reviow of tbc

total t.rlal record, tiro briefe of, tire partieo and aftcr hearing

tho argnrnonts of all couasel, tltc Couft fincie tbat tbero 1r no

ganuiac icruc ae to eay natcrlal fsct and tbst .8 lr nttcr of

L

l l
i l

i i
I J

i l
r i

|.t'rtl?&t' ' l L r t t  a r  A t r t la
gLr.,attt!!D

, . t ( ., "rcil. l. tt.
. tr.r . l. D. C. t-a
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law, tha Petitionerrs Motion

grantcd.

for Sunnary Judgrment ehould bc

Therefore, it is, this ltt day of

ORDERED, that Petitionerrs lltotion for

be and tbe sane is hereby granted, and it is

tlln
Apr"y'F 1981

Sumary Judgment

FURTEER ORDERED, that the petitionerrs cl.aim for a

refund of sales and use taxes and interest thereon, aseeeeed by

t-be District of colurnbia on advertising suppremente for tlre

taxable period fron April 1, 1921 to March 31, LgTq and paid

under proteet to ttrc District of corurnbia, be and tbe sanc ie

hereby granted, and it ie

FLTRIEER ORDERED, that the District of Colunbia refirnd to

tbc Petitioner the sales and use taxes corlcctcd fron tie tal-

payer, anounting to $47,934.93 and interest on the aeseeencnt

paid by tho taxpayer of $23,464.09, and it le

FIJRIEER ORDERED, that intercst of four per centrrm per

annun on tlre anorurt to be refiurded to the taxpayer is bcreby

awarded to t-be taxpoyer, pursuant to Section 47-26L8, D.C. Codc

(L973 Ed.), from Febnrarjz 16, \977 (tbe date tlre ta4)ayer paid

ttrc tax aaacaBnent) to the datc tbe District of Colunbia refunds

tbe taxcs and intereEt previously taxpaycr.ectcd €6on the'.U*/-

ta,tr trEfia I
; |LRAA O Ai t ta i

cr.aol'arlD i
taaa I ttntlst t. !. I

t ,aritnil. a a. r I
I

.  t l t t  r . 1 L  l

I

i

I
t

SIIBMITIED BY:

ea*ffiT-,-
Ytillr';m B. Pattcn, Eoc.uire
D.C. Bar No. 84962
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. ,  1666 K Street ,  N.W.,  Sui te  600
'  

Washington,  D.C.  20005
,  (2O2)  4s7 -7800

attoineYs for Petitioner
r Seats, Roebuclr and Co.

Send CoPiea to:

Richard G. I\nato, Esquire
Aooistant ColPoration Counsel
ogfice of thc-Corporation Counsel
District ouildi.ng
Washington, D'C- 20004
AttorneY for ttre ResPondent

l{ilIia.n F. Patten, Esguirc
Wallace E. t'Jhitnore, Esquirc
Lois J. Vern:lllion, Eoquire
Willlee & Artie, Chartered
1666 K Strect, N.W., Suit 'c 600
t'laohingftou, D.C- 20006
AttorneYs for Petitioner

Clrristophcr ti. Litile, llaquire
Thc Waehln*on Poot
1150 - 15th strcet, N.tt '
Woohington, D.C. 20071
Attornly for tlro lraEbington Post

ilrt$ur B. Eincoa, EcSlire
iioil;;, O,Brien, Bi:rrcy and Butler
888 - 1?tb Strcet, il.tt'
ttaohingfron, D.C. 20005
Attorn-ys for Anericalr Slewopaper
Publighlre Asgociation

D.C .  Ea r  No .  956680

!'ls, Garolyn S3ith
Flnancc Officcr, D. C.

lu,
fl

I I

1l
r^w.ttFat li

WIL l lEa  a  A t t l a  I i
GraAltGglD

rart r rrr&!r. t. ;. ii
l r a t L i o l .D . cF . r
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SgARS, ROEBUCK AI{D CO.,

Pet i t ioner,

v .

DISTRIqT OF COLU!{BIA,

Respondent.

SirF:?.:c1 cau-: -r F.{orsrn;cr Bilgil#r{dn-r

) Docket
)
)
)
)

No. 2463 -l)

MAY 1S l90l
FINbINGS OF FACT AND CO}ICLUSIOIIS OF I.A1{

PRELI}IINARY STA.rEIM;T EELED

the taxpayer contests the retroactive groBs rcceipts

aasessment by tbe District of Col,urnbia of a Ealeg or uee tax,

paid by Sears rrndcr protest. The tax asseasment was baged on

tbe cost of printing certain newspaper advertising supplenente

during the period fronr April 1, 1971 to March 31, L974. Tbc

taxcd suppLenente were cither (1) printod by the tfashincrton Star

and delivered to the Waohinqton Poct and ggi$-&E for circula-

tion to newspaper readers; or (2) printed by an out-of-District

independent printer, shipped by the printer via connon carrier

to ttre newapapera. Ihe advertising supplements were asgenbLed

by the nehrspapers into the newepaperst editions and distributed

to the newspaper readership.

Ttre case at bar was tried before anotber Judge of tltis

Court on tlay 24, 25 and 26, 1978. That Judge did not render an

opinion prior to being elevated to the United States District

Court.

At oral argrument bcfore this Court, counecl for Urc

rcspoctivc partles orally etipulated and agreed to subnit thir

natter to tlrc Court for a decision on the Dlotion for Surunary

Judgrncnt filed by ttro Petitioncr gg1! for a triaL deciaion baaad

-*frT-e.FTre... -.,,  - a

l l i n  a  A  a t l f t .
a F x  - t  - t  t v - - t-{  r l  (a a t93j l /

I

I

tltt o?ttcL
u[taat a At?ra

GX iTlitD
taaa r ttrtrt. t. t.

tlar..lq. Bc. tFa

aI,, ar.rl'.



trial record, the briefs and the oral argrunent of couneel

respective part ies.

The following findings of fact and conctusions of law

( le73are nade in accordance with section 47-2403, D.C. Code

Ed .  ) .

FIIIDINGS OF FACT

1. Petitioner, Sears, Roebuck and Co., i6 a New york

corporation witb its principar place of business in cbicago,

Illinois. Petitiou I 1, adnitted; Tr. at 22.

2. SearE has been authorized to do business in, and has

been doing bueiness in, ttre District of Colunbia since LgZg.

sears currcntry has ttrree retail stores in the District of

Colunbia. lr. at 22.

3. sears is a najor national retailer engaging in the

sale of a wide range of articlcs throughout ttre countrlz.

Petit ion I 8(A), adnitted.

4. Searg advertises in a wide variety of nedia as part

of a national advertiging progran, inclucting nerrspapers, radio,

televieion and direct nail., purouant to a fixed advertising

budget. Petit ion g 8(A), adnitted; Tr. at 27, 50-51.

5. Newspapere offer lower rates per line for advertieere

who arurually contract to purchase bulk advertising epace in ttre

newspaper, ncasured as a bulk quantity of agate linage (14 lines

to an inch). Petit ioner's Exlribit ttos. U, 13, L4 (Post bulk

contract and rate book) i 47, 48, 49-50 (Star bulk contract and

ratc book)r fr. at 84.

6. Pursuant to armual advertising contractE betwccn

Scarl and thc tlachlnqton Foet (',BuIk Space Retall Display

Contractrrr), Scare conrnltted iteclf to purchaBc I cartain nlnlnun

on

for

the

ttrc

{

j
i

I

l4tt rtttc?t
wl|.r8a a Ar"t l

cxArrtr:lllD
tclta t a?aG!t. t. r.

lxtatttio.|. D c tata

al,t $rt -
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i
anount of advertieing space per year in tire 1",'achinqton Post.,

i .e . ,  1 ,250,OOO l inee,  measured by agate l inage (14 l ines per

inch). In thoeo contracts Seare also committed itself to

purchaec a wcekly nininun of 56 colunns of advertising Epace.

Petit ioncrrg Exhibit No. 12.

'1. Thc Waahinqton Post BuIk Space Retail Display

Cont-racts for ttre taxable period in question provided t-hat:

Failure of advertiscr to purchasc the ninimun
nurnber of agate lines agreed to be purchascd
within cach ycarly period sha1l bc concidored
a breach of cont-ract by adverticcr, and contract
shall be teminated effective wiih i,ast day of
the yearly period in which such failure occurs.
Petit ionerrs Exhibit No. L2.

8. The advertising contract between ttre stashincrton Sta€

and Sears (rtRetail Advertising Contractrf), also connitted Scars

to an arurual nininun anount of advertising spacc in thc Star.

Petit ionertB Extribit  Noe. 47, 48.

9. The Starrs Retail AdvertiEing Contracte for tbc

taxable period Etated that:
' 

If for any reason less tban the nunbcr of
lines of space contracted for is uced witbin
any yearly pcriod, ttris contract ic autonati-
cally canccilcd, and we furthcr agrec to pay
for the actual nruaber of lines ucod at the
rate calicd for by the STARTs ratc card in
force durinE ttre period such aclvertieing ie
used. Petit ionerts Exbibit Nos. 47, 48.

10. The advertising contracts between Seara and the

Dailv News were sinilar to the advertising contracts between

Sears and the Star and the &g!. The Dailv News t contract also

contained an agreenent by seare to advertise in the News a

nininun annual arnount and that if auch nj.nimun was not net by

Sears, then that advertising contract vittt the !g wae

autonatically ter:ninated. PetitionertE Exltibit Ntls. 77-78, 80.

11. The Bulk Space AdvertisinE Contractg betncen sears

and tbe nenspapers also specifical.Ly incorporated by refereocc

-3-



into ttre contracts the newspapersr retail advertising rate booke

in which various forms of advertising packages lrere offered to

retail advertisers, including preprinted advertising supplenents

Pet i t ionerrs Exhibi t  Nos. ] -2,  47,  49.

L2. For the period from Aprir r, rg7]-, to March 31, Lg74
(hereinafter referred to as ttre taxable period), Sears paid to
thc District of colunbia sales and use taxes totalling

$5 ,733 ,000 .00 .  T r .  a t  23 .

13- During ttre taxabre period, sears procured thc
printing of certain advertising supplenents (newspaper prcprints

to bc i.ncluded in and distributed as parts of various ed,itions

of Wasbingrton, D.C. nenapapers as part of ite nationa1

advertising progran. petitj.on f 8(B), adnitted. A 'preprintrr

is, einpry, sonettring in ttre newspaper tlrat ie printed in advance

Tr.  at  226.

1{. rhe advertising supplenente upon wNch ttre tax was

aescaaed ucrc created exclusively for ttre newepapers and solely

for thc purpoge of being included with t-he newgpaperg for distri-

bution to tlrc newspapersr subscribers. Tr. at 27, 7l-.

15. On Decembex 20, 1974, tie District of Colunhia

lesued to sears a notice of sales and use tax deficiency in ttre

anount of $47,934.93 assessed on searsr alleged use witbin the

Dietrict of colunbia of advertising supplements printed by an

out-of-etate printer and certain advertising supplenents printed

by tbe Washinqton Star for the post and tlre Dailv News.

Petitionerrs Exlribit No. 1; petition I 8, portions adnittedr ?r.

a t  24 ,  26 .

16. Prior to recej.pt of said notico of tax deficieacy,

scare had no notice tlrat the advertieing eupplenontg would bc

thc eubject of a uec tar. Ir. at 25.

I

I

i :
I

i

I

i

l l
' i

r l
i l

talt orTtc:tr ii
wt| . | i ra 6 Atrt .  l i

GXlrrrE utD t l
ra.a r rtt&tr. t t. il

rr,.ila|!t. DGF tl
' l
t l
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l l
t l
! l
t l
t l
t l
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i
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. 17. The practice of advertising by preprinted newspaper

supplements has been a part of Searst advertising prograrl at

leas t  as  ear ly  as  1958.  Tr .  a t  47-48 ,  95 ,  96 .

18. Sears lras audited by ttre District of Cotunbia Govern-

ment during the rnid-1960t8 aDd ttre D.C. Governnent did not

attenrpt to lerryr a sales or use ta^x on preprinted advertising

suppl.enents. Tr. at 25, 4'I , 48.

19. On FebruaEy 9, L977, the District of Colunbia

assessed a usc tax against Sears for tlre taxable period in the

amount of $47,934.93, baEed on the cost of printing the adver-

tising supplenents, plus interest in the amount of $23,464.09,

wittr penalties waived. Petitiou f 4, adnitted; PetitioDerrs

Exhibit NoE. 1-3, 4, 6, 9i Respondentrs Answer to Interrogatory

No. 32i  Tr.  at  24.

20. On February 16, L977, sears paid, under protest,

said aeaeagnent plus interest. Petition I 6, adnitted;

Petit ionerrs Exlribit Nos. 4, 7-8; Tr. at 25.

2L. During the taxable period, the vast najority of the i
I

supplerneDta were printed by Eastern Color Printing Co., t{aterbury,i

Conaecticut, an independent printing contractor, pursuant to i

oral contracts'under whicb Eastern printed the advertising on

newsprint paper and delivered ttre supplenentE via conmon carrier,

selected by tbe printer wittr freight prepaid by Eastern, F.o.B.,

to the newspaper loading docks consigned to the respective D€ws-

paper (ggg!, star or Newo) with which the. supplenents werc to be

assenbled and distributed. Tr. at 26-28, 7L-72, 95i Petitionerrs

Exlr ib i t  Nos. 24, 25, 29-35, 37-38, 4L, 43'  68,  ?0-74.

22. Also during the taxable period, tlre tlaahinqton Star

ne\rspapcr printed advertising supplemente, aone of wbicb ucre

ineerted into and distriDuted aE part of the 9!BI, aonc (sallcd

overnuts) of whicb werc delivered by the S to the Waohinqton

-5-



Post (as agreed. to by tire traffic departments of the respective

nenaPapers, Tr. at 69), and eome to the tlashinqton Dailv Nevrs

for insertion into their nehtspapers and for distribution. Tr.

at  26,  67i  Pet i t ionerrs Exhibi t  Nos. 55-67, '16.  The sarne

supplement thus was a special section in the Star and a preprint

special section in the Post and News. Tr. at 67.

23. The District of Colunrbia does not contend tlrat thc

printers of ttre taxed advertising supplenents were acting as

agent-s, serlrants or enployees of Sears, Roebuck and Co.

Rcepondentts Anended Anslter to Interrogatory No. 39.

24. Certain specific requirenents for ttre advertising

supplenents were established by ttre newspapers. Tbe retail

advertising rate book established the tpe of advertising avail-

able, iacluding size, nuruber of pages and fomat. Pe--itionerrs

E:rbibit Nos. L4, 49. By oral agreenent and subseguent written

confirmation, the newspapers established certain ottrer specifics,

including quantity, delivery date and otJrer delivery inetruc-

tione, and the requirernent that on each suppleneDL appear the

words trsupplement to ttre $Iachinqtont' @!, Star ol $ggr wbicb

ever the caee nay be, and ttre date of pttblication with the

newspaper. tr. at 89-91, 107, 160-61, 2L4-L5, 228; Petit ionerrs

Exbibi t  Nos. 15, 20, 55, 60.

25. Prior to negotiating and ordering the printing of

the advertising supplenents by ttre independent printing

contractor, representatives of Sears and the s!, g, or

Dail.v News would meet weekly and nonthly; Sears would eeLect the

appropriate advertising package contained in thc newopaPerr3

rctail advcrtising rate book; and Sears would reEervs that

advcrtieing space for a specific date to be publiehed wit-h tbo

il ncwepaper. At those neetings, tbe said rePreoentativee orally

t l

Ltilttlctl ':
u l L rE !  a  A i? ta  : '

Gr rrlatD ,l
taaa I ttntlt, r. !, i,

tlrri.nDi. r c. tc.or ll
t l

lJt,0 'r.tn f l
i I
l l
il
t :
il
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agreed, aB to the advertising package, ttrat ttre subject

advertising supplements would be prrblished and distributed on a

date certain, that the advertising supplements would be of a

certain size, t}at each supp),enent would consist of a certain

nunber of pages, and that the first page of the supplenent would

contain a specified 1ogo, to wit: taD advertising supplenent

torr folrowed by the nane of ttre nevrspaper and tie day and datc

of the publication of tJre newspaper in which tlre advcrtisiag

supprement was a part. The representatives of sear8 and thc

respective newspapers would also orarly agree as to ttre datc by

wbich tbe advertising supplements were to be delivered to the

loading docks of tbe respective newspapers. lhe partiee wourd

agree with respect to derivery instructions, shipping instnrc-

tions, arrd aB to the nurnber of advertising ouppl.enentE which

wourd be published by ttre newspapers. tthile tlre terminology and

procedures fol]owed by the respective nelropapers lrere not

identical, they nere, os testified by $re witneooee, eubetan-

tially sinil.ar in all inportant aspecte. Fetitionerrs E bibit

Nog .  13-15 ,  18 ,  20 ,49-55 ,60 ,76 ;  T r .  a t  73 ,75 ,89-90 ,  ZZg-29 .

26. fn accordance with tbe nevspaperst requirenentg, tbe

preprinted advertising supplenents carried on ttre front page a
rflogo[ at t]re nasthead of each supplenent to be dietributed aa a

part of the newspaper, bearing the words 'foupplenent to tle

Washinqton Postil or xsupplenent to tbe tii:hj.ncrton Staril and tb,e

date of pnblication. Tr. at 67-68, L77, 2L5.

27. Sears bought neuspaper 6pace neaEured ia agate

linee. Newspaper advertising supplenents are &eaaured by nunbcr

of pagee, sLze of pagee, nunber of colurnne to page (8) ond

nunber of agatc lines (14 to colunn inch). fr. at ?2-73.

-7-
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28. lhe hnage figure obtained from tbe rneaeurenents of

the advertising supplement pages was credited towarde tire nininum

space stated in the BuIk Space Advertising Contracts between the

Post , Star  and Neqg and Sears.  Tr .  a t  65,  73-74,  88,  100,

131-32, 165-56, 183-84, 2L9-2L, 228-29.

29. The difference in the price between purctrasing

advertising space in ttre nain section of the newspaper and in

the preprints is due to the fact that the newspaper doee not eet

the tlpe for tJre preprinted advertisement. the rate charged an

advertiscr by a newspaper for advertising preprints incl.udes

handling, presgroo& expense, adrninistrative work, overhead and

prof i t .  Tr.  at  184, 218.

30. After they nere prj.nted, the supplements lrere sbipped

by conmon carrier from the out-of-state independent printiug

contractor, consigned to the newspaper, ond dcLivered l?.O.8. to

ttre newEpaper loading dock. €S, g-{., Petitionerts Exhibit

Nos. 29-32.

31. . Conceruiug the SI, the preprinted acivertieing

eupplenents for 1tre Wednesday, Friday and Sunday editioug arrived

at ttre star'g loadiug dock, usually by the prior tionclay. lbc

9!e: worked during tbe week on nechanical insertion of the

Sunday preprinte into the Sutday comic sections, wb,ich werc tben

kept by the Siar in its nailroon. On Sunday the neweboy put the

preprint eections, including ttre conic sections, together witlr

the main eection before distributing the newepaper. Junpero oD

delivcry tnrcks inserted the advertising'supplenents into ttrc

daily editiona due to use of tfre $! nechanical ineert

cgulpncnt for ineerting the Srurday editioas. fr. at 150-51,

L62-65, L75. In L973, the St,ar obtained additional nochanical

ingertion cquipnent, wtr:ich inserted 85 per cent of the preprinte

I
i
I
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into the newspaper at the same tine the main section of the

newspaper was being printed. Tr. at 163-65.

32. In the case of the @!, many preprinted advertising

supplements arrived on Monday mornings at ttre Postrs loading

dock for insertion processing tbe saroe day. If tlrey arrived

ahead of schedule, because of space limitations, the post sent

then to a warehouse, located in Alexandria, Virginia, owned by

ttrc Post, untiL the Postts mailroom could begin inserting then.

Advertising suppLenents were inserted into the dail.y editions by

neweboys because the mechanical equiprnent nas in use all week

for aggenbry of the sunday edition. Many preprints are reccived

by thc Port, wit-bin 72 hourE of proceseing. Tr. at, Z2O, 23Oi

Petitlonerrs Exhibit Nos. 29-35. lhe Sunday editions rrere

aseenbled by nachine, and the daily editiona lrere assenblcd by

tlrc carrier boys. Ir. at 220.

33. On delivery to the newEpaper looding docke, tbe

newspapere had possession and controL over the acivertising

supplcments. At no tine did Sears exercise conttol, keep or

retain poeeession of the supplenente after they nere printed and

delivcred to tbe newgpaper or before insertion into tbe

newspaper. Tr. at 28-29, 70, 92-94, L6L-62, L74, 230.

nodify,

ietlcg

tine did Sear6 or any person on Searst bebalf

change the physical appearance or charactrr-

of tlre supplenents after their printing. Tr. at 94.

35. Sears did not have poseessioD or control over ttre

use of the eupplernents within the District. Tr. at 92.

36. Thc suppienents were not stored in any facility

owncd or controlled by Seare. Tr. at 93.

37. Thc eupplenente nere etored by the nenepapcrs. Ir.

at  175, 230.

34. At

alter,

no

or

tlu ttEgr
,t | ' r{84 o At?tt

CXATTETTD
tlGt r tr?llgt. r. t.

uF  nm.aG l t a

llr.ftdlr
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into the newspaper at the same tine the nrain section of ttre

nelrspaper was being printed. Tr. at 163-65.

32. In the case of the Post, many preprinted advertising

supplements arrived on Monday mornings at the Postrs loading

dock for insertion processing the sane day. If they arrived

ahead of schedule, because of space limitations, the Post sent

then to a warehouse, Iocated in Alexandria, Virginia, owned by

the @!, until. tbe Postrs mailroom could begin inserting then.

Advertising supplements were inserted into ttre dail.y editions by

neweboys because the nrechanical equipment was in use all week

for asaenbly of the Sunday edition. Many preprints are teccived

by thc Post' witbin 72 hours of proceesing. Tr. at 220, 23O;

Petitionerrg Extribit Nos. 29-35. The Sunday editions wcre

assenbled by machine, and ttre daily editione were assenblcd by

thc carrier boys. Tr. at 220.

33. On delivery to the newopaPer loadlng docks, tbe

newspapcrs had posseesion and controL over the oclvertising

supplements. At no tiroe did Sears exerclse control, keep or

retain poeeession of the supplenente after ttrey ltere printed and

delivercd to tlre newspaper or before insertion into tbe

newgpaper. Tr. at. 28-29, 70, 92'94' 161-62, L'14' 230.

34. At no tine <iid Sears or any person on Searsr bebalf

nodify, alter, or change the physical apPearance or charactcr-

istlce of the supplenents after their printing. Tr. at 94.

35. Sears did not have poseessioD or control over the

uee of ttre aupplenents within ttre District. Tr. at 92.

36. Thc suppLements were not stored in any facility

owncd or controlled by Sears. Tr. at 93.

3?. Thc eupplenente were stored by the newBpaPers. Tr.

at L75, 23O.

i tr l
a

' ;
: l

:  r ,
' I

,

r i
i i
; lr i

i l
l l

t i
, rlw ttrst il

r rLBB! o Arrr r  l l
craaE:lD ll

toot r trlt!?. r.;. ll
srtntr.43. rr.. ll
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E O -rltt ll
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t l
t l
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i i 38. Pursuant to certain Retail Store Advertising Purcbase

Orders, under which the newspaper was tlte Seller and Sears waE

the Purchaser, the newspapers undertook the following responsi-

b i l i t ies:

Seller aErrae3 to protect, defeacl, bold harnless,
and indemnify Purchascr fron anci aqainst any
and a l l  c la ins,  act ions,  l iab i l i t ies,  losses,
artd,/or e;?cnscs arising out of an;' actual or
alleged infri:rEenent of an1' patcnt, trad,cnark
or copyri,girt bl' any natoriaig or articles
furnj.nhod to Puichaser hcrcund:r, or arisinS
out of any actual or ailegcd d:ath or in;u4r
to any pcrson, any da,:rage to aa:' ;l::o?crqr sg
arry ot}er daaage or loss by whonsocver suffcred,
clairncd to rcsuit froa any actual or allcf:d
dcfcct in such nateriais or artj.cice, r'rbcther
Iatcnt or paterri, or arising out of tbe r.ctual
or allcAcd vj.oration by the nanufactute or
sale of aay sucir natcriais or arLicLcs of any
statute, orrilnancc, or administrative order,
nrle or regruJ.ation.

Sailcr t o pcrfolir:tince hcrcunder chaLl bc as en
ind,epcn<icnt contractor, a::ci neit\er Sciler nor
c;rgr e:-.ploye:, cciiveat or agcnt chaiL at cny
tine be or baconc an cnployce of ?urchaser by
virtuo of tbis Order or aDlthinE done pursuant
the re to . '

Pct i t ionerts ! ; rh ib i t  Nos. 16, 19, 21, 28, 39, 42, 56, 59, 62-63'

69, 83-85 (Terins and Conditions on Reverse).

;l 
tr. lbe only copies whicb Sears had in its posseesion

lr wcre thoee to be used in Searsr D.C. stores by store personnel

and walk-in custotners, Tr. at 92-93; thece copies rrere not to

calry t[e newspaper 1ogo, Tr. at 35-35; and upon tbese copies

Sears paid a sales or use tax. Tr. at 36, 88. Tbe taxee paid

by Seare on the store copiee are not at issue in the case at

Bar.

r {0. The asaenbly Process wae rritttin ttro exclusivc punricw

of thc nerrspapers'i Sears exerted no control over tho process by

I nhlch tbc advertising eectione lrerc ineerted into the nowgpaper.

, l
I '

I' I

I

l l

rl
I
I

t -

I
I

lrt ctfat
I  WtLrAg A At? fa
: GraatlrttgD

t.(ro t oll*E t t. l.
:g.trtt!3d, I c 'rl.

ttt,t.tnaaa

l r .  a t  28 ,  161 .
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rl {1. lhe sears advertising suppl.ements }tere IRun of t}re
: i  .

Paper[ (ROP); they were placed within t]re newspaper ]rhere the

, 
newspaper elected to place ttren. Tr. 53, 131-32.

42. Ihe preprinted advertising supplements were
'
. considered ROP advertising as much so as if printed anlmherc

else in the newspaper. Tr. at 131-32.

43. The newspapers did not consider theneelves aa ageDts

for Sears in tbe assenbly process. Ir. at 160-61. Tbe nctbod

and nanner of assenbly were deterained by the newspaper

circulation departnent" Tr. at 161.

44. The District tras admitted ttrat no agentr sGFVrpt or

enployee of Sears was involved in the process of asEenbJ.ing ttre

advertising sections into tbe newepapers. Respondentre Anended

Anslrer to Interrogatory No. 37.

45. The suppiemente were delivered wittr tbe newspapcrg

botb iaeide and outside of the District, in roughly equal

proportious to subscribers in Maryland, Virginia, and ttre

Distr ict .  Tr.  at  26,  138.

46. It is tlre sole reeponeibility of tbe Dewepaper to

determine nettrod and nanner of distribution of tbe nenspaPel

advertising eupplements to ncwspaPer Eubscribers. Tr. aX 29,

93 ,  160,  2L9.

47. ihe newepapers did not conoidcr ttrenselves aB ageDts

for Seara in tbe distribution of nenspaper advertising eupple-

nents. Tr. at 150-61.

48. The District has admitted tbat no agent, senrant or

employcc of Scars. naa involved in ttre diotribution of tbe

supplcnents. Reepondentrg Anended Answer to Interrogatory

No.  38 . i
I
I
I
I

I
I
I
I

I
i
I
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49. In October, Novernber and December of L9?5, the

Waehinoton Post'was involved in a labor dispute during which

tj.ne certain Sears advertising supplementg nere not delivered

with the Post because of the labor problems. The Post reimbursed

Sears for additional erq)enses incurred by Sears as a regult of

ttrc labor dispute, including the cost to Sears of printing

of the advertising supplements by ttre indepe:rdent printing

contractor. Petitionerrs Exhibit No. 46; Tr. at ?6.

50. By reason of Searsr contractual arrangements with

ttre newspaperg, Sears had purchased and recerrred for specific

dates advertising space in t$e newspaper for ttre sore purpose of

dieseninating cornnercial infomation to subecribers and

purchaeers of tbe newcpaper. Tr. at 27, 7L, 90-91, 228-29i

Petitionerrs Exhibit No. 18.

51. Con6unp';ion of a Dewspaper advertising supplenent

occu:ra when it ie received by tFrc newapaper subscriber and

cittrcr read or tlrrown awoy. ?r. at 93.

52. Tho $ti.r and the Post bad Liraited printing plant

capacity and did Dot bave ttre capobility to print rotognarnrre,

offget, color on bottr eidee of a pagc, hi-firic1ity advertise-

nents, Epectacolor advertisennento, or acvcrtisenents requiring

clear pbotograptric reproduction or the detail rcproduction of

fine fabric. Also, the newspaper color rcproduction is linited

aE to quality and variety of colors. FinalJ,y, the newspapers

can only print in two eizes, full size and taibloid, and cannot

print dini-tabs and flexis. Consequently, any printing requiring

tbe above muet be done by independent printing contractorl. Tr.

at  54-56, 61-63'  93-94, L$6-47, L62, 2L3.

53. The reasone that advertisers, including Sears, u8o

indcpcndcDt priDtiug contractors to procluco prcprJ.nted aovrpe5ror

-L2-



advertising supplements, rather tban having all advertising

printed by the nenspapers ttremselves, include the following:

(a) With supplements printed by independent

contractors, there is rrbetter quality, more accuracy, fewer

opportunities for error in this day of consumerism, particularly

where we have to exercise very strict control on copy, and

because it is a better and nore productive product.rr lr. at

93-94 (Testi-nony of FranciE OrEara, Sears).

(b) Sears prefers the rotogra\nrre printing process

becausc of its high-quality color reproduction, or as a second

choice ttre offset printing process, but neitber tfasb,ington, D.C.

nenspaper had ttre equipment. Tr. at 54, 59.

(c) The t{ashingrton newapapers had onJ.y tbe letter-

pres6 printing process, a process in use since the sixteenth

century, whicb bas linited quality and color reproduction

capabil it ies. 1r. at 60.

(d) The newspapersr own printing facilities ltere

linited in color printing capability in ttre nunber of colors

that could be offered to advertigers. Tr. at 55-56.

(e) Advertisements containing photographs and

textured material do not reproduce well with letterpress. Tr.

at  213.

(f) wittr respect to the printing capabilitiea of

the neugpapcrs, the following excbange took place between couneel

for tlrc taxpayer and Ftr. OrEara, teetifying for tJre taxpaycr:

Do the iocal nevtcpapcrc have the
facilitics for printing alL of t-bc
1ocal ads ttrat sear6 needs, all tbe
local advertieements?

I ror Gure nc?Jspaper: p;oi^r;bly tri}.l
::a:r tlrat they do. goucvcr, the facts
bclie t[at. lhc Suncia-.r plpcr contains
60 r1t1ng cupplenentc proSotrriln tlrnt t-be
i'lac.rinfiton ?ost vrouful b: incapc$l,e of
proiucing tbs:: ei'en in blach and
wh,ito. Tr. at 62-53.

tar trEll
j  wturea I Aitra
I c||li?DltD

:  t . . | | r e E . r . r .
tlnttctrlaa. 1G n

a-t -rQr

A.
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Likewise, the Star did not have ttre facilities. Tr. at 162.

The newspapers did not have ttre eguipnent to print special

sect ione. Tr.  at  147.

(g) The newspapers did not have the eqripment to

print all of the various tlpes of advertising offered in ttreir

rate bookel fr. at 162.

34. Tbe nerchandise advertised in ttre Searsr supplenents

was of tbe eame general character as ttrat advertised in the nain

section of ttre nenepaper; there was Do difference in content.

Tr. at 30, 32, 94, 2O9i Respondentrs Anended Anslrer to Inter-

rogatorl No. 25.

55. rhe sears advertising suppJ.enentE were included in

the iseuee of the Soot and Star which hrere mailed to the

newspaperer regiular subscribers. Br. at 151 , ZLg.

56. The Sears advertising supplenents were included in

issues of tlre Post and Star filed wittr and accepted by ttre

Postnaster aa part of tbe newspaper for second-claes newspapcr

rates and handling. Tr. at 167, 222; Petitionerfs Exhibit

No .100 .

57. In the nenspaper publishing industry, a nowEpaper is

defined to consist of all printed natter, Tr. at 142, leverrtbing

tJrat ie in it ttrat ie delivered to the subscriber, rr Tr. at 207 ,

including new6 matter, all. fome of advertising, tbe conic

sections, rotogra\rure nagazines, special supplenents of any

nature including advertising supplements, and all preprinted

ecct ionE. Tr.  at  141-43, 190, 20?-09.

58. Ae for a section of the newspaper printed by an

indcpondcnt prlnting contractor, including an advortiEing eection,
rrlrrcspcctlvc of sbere it ig produced it is part of the newapapcr

-14-



: i
il
;

ItrtctE l
w lL t rSs  o  A i t t l

oraar!"lFtD
rtaa t ttFGt t. t.

tJ!l'.iGt. D3. n

lJt,' Jrrrlaa

i f  i t .goes lr i th the newspaper.rr Tr. at 191 (Anerican Newopaper

Pnblishers Assrn witness definit ion).

59. In order to keep a record of what has appeared in

the newspaper, for historical and research pur?oses, each edition

of a newspaper is nicrofilned by the newspapers. Tr. at 1g2,

2L7 .

60. Both tbe Washincrton post and tlre Star ne$rspapere

regurarry nicrofiln preprinted advertising auppLenents as part

of their newspaper record. Tr. at 159, 2L7

61. The Post copyrights ite editions and includes

advertising supplements as part of thc newspaper editioD copy-

righted. Tr. at 215.

62. Preprinted sections of the newcpaper, including

advertising sections, are sold by ttre newspapers to subscri-bers

as part of tbe newapaper. Tr. at 219.

63. Subscribers to the newepaper purchaoe and are

entitLed to all sectionE of the newspaper, including advertisiug

supplenents; upon subgcriber cornplaints about nissing advertising

eectione, the nenspaper roakeE delivery of tlre niesing sections.

Tr.  at  151, 2L5-L6, 227-28, 233.

64. Post dealerg nake deliveries of advertising supple-

ments by car to custoners who complain to the circulation

departnent that they did not receivc ttre advertieing supplenent

wittr the newspaper. Tr. at 233.

65. lhe newspapers have editorial. control over alI

sections of the Delrspaper, including preprinted advertising

scctions, and excrcige tbis control over all newspaper eections

in nattcre of taste, obecenity, and falee and nisleading rnaterial

appcarlng ln advcrtieementg. Tr. at 152, 158, L75-76, 180,

2L6-L7, 234.

I
I
I
I
I
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66. The.Washinaton Post reviews advertisements appearing

in supplements for 11be1. Tr. at 2L7,

67. The washinqgon Star will refuse to carry advertiaing

in ttre fora of preprinted sections from advertisers about whon

it rcceives persistent complaints from subscribers, including

, the conpraint of nondelivery of merchandise or services. tr. at
' l

, ;  176 .
: l

ii 68. The linage from advertising supprements printed by
l i
,i independent contractors, regardless of whettrer under contract
l r

i; with a nenspaper or an advertiser, is treated ae part of tbe
t i' ;  newspaper. Tr. at 191.

;i e9. rn reporting advertising linage to those who gattrcr
i i

I "rtd 
publieh industry Etatistics, the Post and Star report t5eir

ii ,rrr"n" in advertising supplenents as ; and parcet of the

l ,  totat advert ising l inage. Tr. aE 146-47, 15g, 159, lgg, 19I,

, 202, 2L6

ii 70. Of the great variety of advertising nethods and
li nedia available to and in use by advertisers, tbe District bas
, :' sought to inpose a sale6 or use tax only where newspaper
i

,r advertieing supplenents are printed by an independent printer

; turder contract with an advertiser. See Respondentrs Answers and
', 

enenacd Angwers to Interrogatories 17, 18, 23, 44, 45.

7L. If a digtributing newspaper contracte with an

indepcndent printer to print an advertising supplenent for an

advcrtieer, ttrere is no sales or use tax. Respondentrs Anended

Anntcr to Intcrrogatory No. 4Si Answer to Interrogatory No. 14.

72. If the newspaper which ie to distributs an

i advertiging aupplement prints that supplement iteel.f for thc

I 
' advcrtlscr, thcrs is no aalee or uBG tar. RespondenttB Anrwor

' to Intcrrogatory No. 44.' tr-ottrc&r lt
.  wr lxa t  I  A t t t t  r ,
, GllrttErtD ri
, rroe I at.ttrrst t. t ;t
tlartoil. AC. n. 11

; ,
|'nt t,r/n- ll

.  l l
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ii 73. tlany other sections of a nenspaper, in addition to
, l  .
t l

, advertising sections, are preprinted by independent printing

contractors, sucb as the rotogra\nrre magazines (Post llaqazine,

Star Home-Life), comic sections, and TV booklet. There is no

sales or use tax inposed on ttre sale or u6e of these preprints,

nor is therc a sales or use tax inposed upon the advertising

appearing iD then. Tr. at 54, 85-86, L23-24, 146, 2L2.

Respondentts Anended Answers to Interrogatories Nos. 18, 23.

74. One of tJre forms of advertieing offered by tle

ncwspapers in ttreir rate books (see Petitionerts Exhibit Nos.

13-14, 49, is high-fidelity (hi-f i), a high-quality proceas.

IJnder tlde fo::m, an advertiser contracte wittr an independcnt

rotograrnrre printer to print the ad on one side of a continuous

roLl of ncwsprint. It ie tben delivered to the newspaper; the

newspapcr haE tbe option to print eonetbiug on ttre other side;

and tlrc bi-fi preprint is inecrted into tbe newspaper for

delivcry to subscribers. ?r. at 60-52, 145, 210.

75. tbere is no sales or use tax inposed on tJre Li-f,i

advertising preprinte which are printed by independent printcrs

rurder contract to the advertieers. Tr. at 61.

?6. With reepect to ttre SearE advertising supplements

printed by ttre 9@, no sales tax was inposed on supplenenta

printcd by ttre Stnr and delivered wittt the St;.r, but there wat a

tax on tbe supplenents printed by t}re Sta€ and eent by the Star

to tbe Post for delivery with tlre Poet. Tr. at 131-34.

77. There iE no sales tax on advertising appearing in

ttre nain rcctions. of ttre newcpapers. Tr. at 29, 94i ReepondentrB

Ansrer to Interrogatory No. 30.

78. Tbere is no ealeE or uao ta:r on adzertiseoontc ln

tlrc clectronic nedia of radio and televieion. Tr. at 29, 53,

Rcapondaatre Aneudc6 Aaever to Interrogatory No. L7.

-L?-
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There is no sales or use tax on

aent into D.C. f ron outside D.C.

direct mail

T r .  a t  34 ,  9+ .
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CONCLUSIONS OF I"AW

1. Tlre District of Colurnbia has collected ealea and use

. taxes wittt interest from ttre Petitioner. The challenged taxes
:
:, were assesEed on advertising supplements printed in Corurecticut
1 i

and in tbe District of Colurnbia, and dietri-buted wiilr the local
l i
ll neltspapers. Ihe supplementE advertised PetitionerfE ncrchandise.
l r
jl *. Petitioner seeks a refund of ttre taxes and interest collectcd

ii 
Ot ttre Dietrict of Colunbia. The District of Colunbia basce itg

I authority for ttre coll.ection of said taxes on the District of

l ;  Colunbia sales Tax Act, Sections 47-25OI, g! ggg., D.C. Codc

i' (1973 Ed. ), and the District of Coltunbia Use Tax Act,
: l

I  Sect ione 4?-2701,  e!  gg.  ,  D.c .  Code (19?3 Ed.  ) .

2. The evidence adduced at trial unequivocally deuon-

strates that ttre advertising eripplements printed in Connccticut

nere printcd by an independeDt printer and lrere consigrned by ttre

printer to the nenspapera on bills of ladiug, delivercd F.O.B.

via comon carrier to the local newspapere. Ibe cont-ract betrrcen

each neerspaper and the taxpayer provided that thc advertising

supplenents becane the property of the neltcpaper upoD delivery

to the nenspaper. Siurply statcd, title passed to tbe newspaper

on delivery.

3. The District of Colunbia may not inpoae a sal,es or

use tax on the advertising supplements while ttre advertising

supplenonte are in Corurecticut or while in tranelt to ttrc

District of Colurnbie. therc ie no taxable event occurring

outcidc of tlre District of Columbia or inEide thc Dlstrlct of

Colunbia whicb would juetify tbe inpoeition of t ealee or use

tar.

-18-
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. 4. Once the advertieing supplements entered ttre District

of Co1unbia, ttre Petitioner exercised no right, poner or control

over the advertising suppl.enents. See Sectlon 47-2701(b), D.C.

Code (1973 Ed.) ;  Dis t r ic t  o f  Colunbia v .

1208  (D .c .  c t .  App .  1980) .

5. lhe Petitioner has not used, stored or consuned ttre

advertising supplements in the District of Colurnbia. No taxable

eveDt, tierefore, has occurred in the District of Colunbia.

Sect ion 47-270L(1)(a),  D.C. Code (1973 Ed.) .  Conseguent ly,  tbc

advertising eupplenents are not subject to the irnposition of a

eales or usc ta.:t.

6. Tbc advertising supplenents were incorporated into

the newspapers and published and distributed as part of tlre

nehrspapcrE. Searc, locbucli and Co. v. Statg Tax Co;:nisciog, 345

N.E .2d  893 ,  895  (1976 ) .

7. An sdvortloing oupplencnt 1o a coqponent of tlro

newspapar and ls not toxoblo uldcr ttre Diatrict of Colunbla

Sales Tax Act or tlre Dlctrict of Colunbia Uee Tax Act. I1he

place wherc thc printinE of, the advertising supplenent occurred

is uninportant. Ihe legal rosult ie ttre sane whether the

supplernent ie printed in the District of Colunbia or outside of

tbe District of Colunbia.

8. The advertioing eupplenents are unqueetionably an

integral part of tJe newcpapers and ale exenpt fron taxation

under tbe District of Colurilbia SaleE Tax Act and tbe District of

Colnnbia Uee Tax Act. SectionE 47-2605(g) a 47-2706(br, D.C.

codc  (L973 Ed.  ) ; '@.  v .  @,

6upra and .  v.  @.r 7L

F. Supp. 991 (D.N.J.  1947r,  g[ f .3 j ,  169 F.2d 504 (3d Cir .  19{8).

Be I I  &  Co . ,  420  A .2d

lr!, ottF.ar
itlt'?igo o At?ta

ct lt'r,qto
t6at t| m:!3t t. t.
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t'!, tatiln
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. Ilhe Dietrict of Columbia Sales 1ax Act, Section 47-2605,

D.C. Code, provj.des3

GroEs rcceipts from ttre following sales shall
be cxempt from ttrc tax imposed by ttris chapter:

* * *

(g) Saies of nawspapers and publicationg
of seni-ptrblic institutions as defined in
paragraph 18 of Section 42-2601.

The District of Colunbia Use Tax Act, Section 4?-2706,

E1pIB, providis:

The ta:r inposed by ttris chapter shall not
appfy to the following:

* * *

(b) Salcs e:iempt from taxes inposed under
Chapter 26 of this title.

The law of the District of Colurnbia is clear that ttre

sale of newspaperg are exempt from ttre D.c. sales Tax, and wherc

the eale ie exernpt ttre use is also exenpt.

9. Eaving reviewecl the trial transcript, the exbibits

a.i'r'itted iuto evidcnce and the Briefs filed by tbe Xlarties and

tbc g+ig! curino, and after bearing oral arEnrnent of couasel for

botlr partiea, tbe Court, sittiag as the ?rial Court, concludee

t-hat t-be Petitioner is entitled to a refund fron ttre Respondent

of Saleg and Uee laxes in tlre anount of,, $47.,934.93 and interegt

in the anoulrt of $23,464.09 paid by the Petitoner on February 16,

L977, with interest at four per cent (4X) per aturum owed to thc

Petitioner fron tlre date of the over?aJ'ment to the date ttre

refund is paid to Petit ioner. (Section 47-2618, D.C. Code, 1973

Ed.  ) .

10. Concerning the Petitionerto Motion for srrnnary

Judgnent and tbs Reopondentrg Oppooitioa ttrsreto, tho Court

notcr that at thc conclusion of thc trial (pagc 251 of thc trlrl
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transcript) tbe following colloquy occurred between thc coult

and Respondentrs counsel:

Im COURT: .. .  [ l ]here is rea1l1' no factual
dispute, bccause the Government irasntt offered
anlthi.ng to controvert those facts, so ilre
facts are pretty well set: are ttrey not?

!C1. AI.1\TO (for Respondent): yes, your Eonor,
ttrey are.

The original judge who tried this matter noted in his

letter to counsel of l{ay 11 , L979 ttratr

There is reaIly no disputc as to .*:e facts iu
the case even t}ough the Court tooli testinony
in this regard. I-find ttrat tha finc.incis of
fact set forth.by counsel for ttre petitioner
in its brief is accurate based upoir what hae
been strbnitted and heard by ttre Court.

11. The Court concludes that ttrere are no genuine issuee

as to any naterial facts. Indeed, there does not appear to bc

any factual. dispute. The court fi.nds, based upon ttre foregoing

Findings of Fact, Concl'.rsions of Law, and its Opinion entcred

Marctr 26, 1981, w.hich is incorporated herein by reference, tbat

the Petitioner, aa a nattcr of law, iE entitled to Sunnary

Judgmeat

I|EEREFORE, the Court

Faet and Conclueions of Law,

enterg

this

SubBittrd By:
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